Before the
Federal Communications Commission

Washington, D.C. 20554
In the matter of )
)
Telepak Networks, Inc. d/b/a C Spire Fiber ) MB Docket No. 19-159
) CSR-8978-C
V. )
Gray Media Group, Inc. )

COMMENTS OF TEGNA INC.

TEGNA Inc. (“TEGNA”) hereby submits these Comments regarding the above-captioned
complaint (the “Complaint”) by Telepak Networks, Inc. d/b/a C Spire Fiber (“C Spire”),' which
alleges that Gray Media Group, Inc. (“Gray”) failed to negotiate in good faith regarding the
carriage of the CBS-affiliated program stream of Gray’s station WLOX on C Spire’s cable
system in Diamondhead, Mississippi (the “Diamondhead System”).> WLOX is licensed to
Biloxi, Mississippi, in the Biloxi-Gulfport DMA as defined by Nielsen; the Diamondhead
System is located in the adjacent New Orleans DMA, where TEGNA’s station WWL-TV is the
local CBS affiliate.* C Spire objects to Gray’s compliance with a provision of WLOX’s CBS
affiliation agreement that requires, as a condition of Gray’s consent to the Diamondhead
System’s carriage of WLOX’s CBS programming, that the Diamondhead System also carry

WWL-TV.?

! Telepak Networks, Inc. d/b/a C Spire Fiber, Retransmission Consent Complaint and Petition for Declaratory
Ruling, MB Docket No. 19-159 (filed June 3, 2019).

2 See Gray Media Group, Inc., Answer to Retransmission Consent Complaint, MB Docket No. 19-159, at 1 n.1 (filed
June 24, 2019) (“Gray Answer”) (noting merger of Gray Television Group, Inc., into Gray Media Group, Inc., as of
May 1, 2019).

3 Complaint at 1. These Comments are timely filed within 20 days after the Media Bureau’s June 12, 2019, public
notice of C Spire’s petition for special relief. See 47 C.F.R. § 76.7(b)(1); Special Relief and Show Cause Petitions,
Docket No. 19-159, Public Notice, Report No: 0481 (MB Jun. 12, 2019).

4 Complaint at 1, 3, 6.

5 Complaint at 3-4.



As explained below, TEGNA previously offered to grant its consent for the
Diamondhead System’s carriage of WWL-TV, but C Spire never responded to TEGNA’s
proposal. TEGNA submits these Comments in the interest of providing the Commission with a

more complete factual record in this matter.®

Pursuant to Section 76.64(k) of the Commission’s rules,’” C Spire’s parent company,
Telapex, Inc., notified TEGNA of C Spire’s intent to launch the Diamondhead System by letter
dated August 6, 2018. TEGNA Director of Program Strategy Rebecca Rahm responded to
C Spire on August 17, 2018, with letters electing retransmission consent status on behalf of
TEGNA'’s New Orleans stations, WWL-TV and WUPL-TV. At C Spire’s request, Ms. Rahm on
September 25, 2018 e-mailed TEGNA’s proposal for the Diamondhead System’s carriage of
WWL-TV and WUPL-TV to Bruce Beard, C Spire’s counsel. TEGNA’s proposal consisted of a
complete draft of a retransmission consent agreement, including economic terms. C Spire never

responded to TEGNA’s proposal.

The Commission granted C Spire’s petition to add Diamondhead to WLOX’s cable
carriage market on April 18, 2019.® The e-mails attached to the Complaint demonstrate that
C Spire was aware by no later than May 14, 2019 that Gray’s right to authorize the Diamondhead
System’s carriage of WLOX’s CBS stream would be conditioned on the Diamondhead System

also carrying WWL-TV.’ Indeed, it appears C Spire may have anticipated such a condition as

¢ In accordance with Section 76.7(b)(1) of the Commissions rules, and the Commission’s prohibition on ex parte
presentations in restricted proceedings, these Comments are being served on the parties to this proceeding and on all
other persons listed on C Spire’s certificate of service. See 47 C.F.R. §§ 1.1202(b)(1), 1.1208, and 76.7(b)(1).

747 C.F.R. § 76.64(k).

8 Telepak Networks, Inc., d/b/a C Spire Fiber, for Modification of the Television Markets of Stations WLOX(DT),
Biloxi, MS and WXXV-TV, Gulfport, MS to include Diamondhead, MS, Memorandum Opinion and Order, MB
Docket No. 18-381 (rel. Apr. 18, 2019) (“Diamondhead Market Mod Order”).

% See Complaint at Ex. 1.



early as May 3, 2019.'° It therefore is notable that C Spire apparently decided to make no effort
to determine if it could comply with the conditions contained in Gray’s CBS affiliation
agreement (and, apparently, a related condition in its own retransmission consent agreement with
Gray'"). C Spire never attempted to negotiate for carriage of WWL-TV — a broadcast television
station within the Diamondhead System’s local market — either by responding to TEGNA’s
outstanding proposal or by offering a proposal of its own. Moreover, it seems evident from the
Complaint that C Spire was unwilling to carry WWL-TV and, even if C Spire had entered into
negotiations for such carriage, it would have been unwilling to consider any arrangement for the
station other than no-fee carriage.!> C Spire’s chosen approach is surprising, considering its
recognition that under the Commission’s good faith rules it is “a per se violation [to] refus[e] to
negotiate retransmission consent and a per se violation [to] refus[e] to put forth more than a

single, unilateral proposal.”!?

It is impossible to say whether TEGNA and C Spire ultimately would have reached an
agreement for the Diamondhead System’s carriage of WWL-TV had C Spire entered into good
faith negotiations in response to TEGNA’s offer. What is clear, however, is that in considering

how the conditions in WLOX’s CBS affiliation agreement affect Gray’s good faith negotiation

10 1, at E-mail from Scott Friedman, Cinnamon Mueller, to Rob Folliard, Gray Television, Inc. (May 3, 2019, at
2:50 p.m.) (asserting that “any ‘limitation’ on Telapex carrying WLOX’s CBS feed in Diamondhead, including a
requirement that Telapex also carry the in-DMA CBS feed, would constitute a per se violation under the FCC’s
good faith rules”).

11 See Gray Answer at 10 (“More fundamentally, C Spire has Gray’s consent to retransmit WLOX’s CBS-affiliated
multicast stream today. C Spire, however, has decided to not exercise that right because, for its own reasons, it does
not wish to comply with a provision in the Retrans Agreement requiring that it simultaneously retransmit the in-
DMA (and ‘local’ under FCC’s rules) CBS affiliate from New Orleans, WWL-TV.”) (emphasis in original, footnote
omitted).

12 See, e.g., Complaint at 1 (indicating C Spire’s unwillingness to “retransmit — and pay for - WWL”), 4 (objecting
to any “requirement that C Spire also carry (and pay for)” WWL), 10-11 (noting C Spire’s objection “to the
requirement that it also retransmit WWL” and characterizing that requirement as requiring Diamondhead residents
to pay for both WLOX and WWL).

13 See Complaint at 4 (citing 47 C.F.R. §§ 76.65(b)(1)(i) and (b)(1)(iv)). See also § 76.65(b)(1)(v) (defining as a per
se good faith violation “[f]ailure of a Negotiating Entity to respond to a retransmission consent proposal of the other
party, including the reasons for the rejection of any such proposal”).

3



obligations, the Commission should bear in mind C Spire’s unwillingness to make any attempt to

meet those conditions.

Respectfully submitted,
TEGNA INC.

Akin S. Harrison
Senior Vice President, General
Counsel and Secretary
Michael Beder
Associate General Counsel

8350 Broad Street, Suite 2000
Tysons, VA 22102

Tuly 2, 2019
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Gray Media Group, Inc.

DECLARATION OF REBECCA RAHM

I, Rebecca Rahm, hereby declare as follows:
1. I am Director of Program Strategy for TEGNA Inc.

2. I have read the attached “Comments of TEGNA Inc.” and believe the information

to be true and accurate in all respects.

I, Rebecca Rahm, declare under penalty of perjury that the foregoing is true and correct

to the best of my knowledge, information, and belief.

Executed on July 2_, 2019

Rebecca Rahm @



Certificate of Service

I, Michael Beder, hereby certify that on July 2, 2019, I caused a true and correct copy of
the foregoing “Comments of TEGNA Inc.” to be sent to the following persons by U.S. Postal
Service first class mail and, where indicated with an asterisk, by electronic mail:

WLOX WLOX-TV

WLOX License Subsidiary, LLC Rick Williams

201 Monroe Street VP and General Manager
RSA Tower, 20th Floor 208 DeBuys Rd.

Montgomery, AL 36104

Gray Television Licensee, LLC
4370 Peachtree Road, NE
Atlanta, GA 30319

Martha Heller*

Chief, Policy Division, Media Bureau
Federal Communications Commission
445 12th Street, S.W.

Washington, D.C. 20554
Martha.Heller@fcc.gov

Hancock County, MS

Karen Ladner Ruhr

Hancock County Circuit Court Clerk
152 Main Street, Suite B

Bay St. Louis, MS 39520

WXXV

Morris Network of Mississippi, Inc.
27 Abercorn Street

Savannah, GA 31412

WPXL

Ion Media New Orleans License, Inc.
601 Clearwater Park Road

West Palm Beach, FL 33401-6233

Biloxi, MS 39531

Joan Stewart*

Ari Meltzer*

Wiley Rein LLP

1776 K Street, NW

Washington, DC 20006

(202) 719-7000

Counsel to Gray Media Group, Inc.

Scott Friedman*

Bruce Beard*

Kelsey Rejko*

Cinnamon Mueller

1714 Deer Tracks Trail

Suite 230

St. Louis, MO 63131

Counsel to Telepak Networks, Inc. d/b/a
C Spire Fiber

WVUE

WVUE License Subsidiary, LLC
201 Monroe Street

RSA Tower, 20th Floor
Montgomery, AL 36104

WXXV-TV

Jimmy Spears
Program Director
14351 Hwy 49 North
Gulfport, MS 39503

Cable One, Inc.
210 E. Earll Drive
Phoenix, AZ 85012



WHNO

Christian Television Corp. Of New Orleans, Inc.

6922 142nd Ave. N.
Largo, FL. 33771

WGNO

Tribune Television New Orleans, Inc.
1 Galleria Boulevard

Swuite 850

Metairie, LA 70001

WDSU

New Orleans Hearst
P.O0. BOX 1800
Raleigh, NC 27602

WLAE-TV

Educational Broadcasting Foundation, Inc.
3330 N. Causeway Blvd.

Suite 345

Metairie, LA 70002

KNLD-LD

Word Of God Fellowship, Inc
3901 Highway 121

Bedford, TX 76021

Matthew M. Polka

President and CEO

ACA Connects — America’s Cable Association
875 Greentree Road

Seven Parkway Center, Suite 755

Pittsburgh, Pennsylvania 15220

KGLA

Mayavision, Inc.

3540 S I-10 Service Road W
Suite 342

Metarie, LA 70001

WNOL

Tribune Television New Orleans, Inc.
1 Galleria Boulevard

Suite 850

Metairie, LA 70001

WMAH

Mississippi Authority For Educational
Television

3825 Ridgewood Road

Jackson, MS 39211

WTNO-LP

HC2 Station Group, Inc.
450 Park Avenue

30th Floor

New York, NY 10022

Michael D. Nilsson

Mark D. Davis

Harris, Wiltshire & Grannis LI.P
1919 M Street, NW

The Eighth Floor

Washington, DC 20036
Attorneys for ACA Connects

Ross J. Lieberman

Senior Vice President of Government Affairs

ACA Connects — America’s Cable
Association

2415 39th Place, NW

Washington, DC 20007

) I

Michael Beder



